I INTRODUCTION
Two recent high-profile Australian criminal cases have drawn attention to the complex question of what relevance (if any) an offender's political motivations should have when fashioning an appropriate sentence. The first involved an assault on former Australian Prime Minister, Tony Abbott, by a 38-year-old Tasmanian man named Astro Labe. Mr Labe approached Mr Abbott on the streets of Hobart, and asked to shake his hand. When Mr Abbott extended his hand, Mr Labe grabbed it and headbutted Mr Abbott in the face, causing him to suffer a swollen bottom lip.
1 This occurred at a time when people around Australia were being asked to vote in a postal plebiscite on the introduction of same-sex marriage. Mr Labe was wearing a 'Vote Yes' badge on his lapel, and Mr Abbott (a prominent supporter of the 'no' campaign) initially suggested that it was Mr Labe's political support for same-sex marriage that motivated the attack.
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People from all sides of the political spectrum quickly condemned what Mr Abbott had labelled a 'politically-motivated' assault. 3 Prime Minister Malcolm Turnbull, a supporter of the 'yes' campaign, called the attack 'un-Australian', and stated that 'any violence coming into our political lives is absolutely to be condemned'; opposition leader Bill Shorten described the assault as 'unacceptable'; and Independent Member of Parliament ('MP') Alex Greenwich (co-chair of the Australian Marriage Equality advocacy group) said that there was 'no room for any disrespect either physical or verbal in this national debate'. 4 These sentiments were echoed by numerous senior Liberal and Labor MPs. 5 When Mr Labe was apprehended the following day, he admitted headbutting Mr Abbott. He strongly denied, however, that he was motivated by his views on same-sex marriage. He said it was merely coincidental that he was wearing a 'Vote Yes' badge at the time of the assault. 6 Instead, he claimed that he was a 'lone anarchist' who was 'six out of 10 drunk' at the time, 7 and that his actions were motivated by his 'personal hatred' for the former Prime Minister: 8 It was nothing really remotely to do with [marriage equality]. It's just about Tony Abbott -[t]he f***ing worm that he is. All it was is I saw Tony Abbott and I'd had half a skinful and I wanted to nut the c***. 9 It is clear that Mr Labe's denial that his actions were motivated by his views on same-sex marriage was politically significant, as it allowed proponents of the 'yes' campaign to distance themselves from those actions. For example, AttorneyGeneral George Brandis was able to label the attack a 'violent criminal act', White, above n 6, quoting Astro Labe.
which had 'nothing whatsoever to do with the point of view of those of us who favour a yes vote', and same-sex marriage advocate Rodney Croome could urge the community not to use the 'delinquent actions' of someone unconnected to the 'Yes campaign' to 'cast ill judgement' on that campaign. 10 What is less clear is whether that denial should be considered to be legally significant: should the fact that this was an assault committed out of personal hatred for Mr Abbott, rather than an assault motivated by Mr Labe's support for same-sex marriage, make any difference to the legal outcome of the case (eg, the sentence to be imposed on Mr Labe)?
Similar issues were raised in the trial of the 'Pine Gap peace pilgrims'.
11 That case involved six religious activists who travelled from Queensland to central Australia as part of a protest against the 'Joint Defence Facility Pine Gap', a military communications base that is jointly run by the Australian and United States governments. 12 On 29 September 2016, five of the self-proclaimed 'peace pilgrims' climbed through the Facility's perimeter fence, in order to sing a lament composed in the memory of people they believed had been killed by Facilityassisted drone strikes. A few days later, the sixth 'pilgrim' also breached the perimeter. When found by Australian Federal Police officers he was carrying a rattle and flowers, and was praying. 13 All six individuals were charged with entering the Joint Defence Facility Pine Gap prohibited area contrary to s 9(1) of the Defence (Special Undertakings) Act 1952 (Cth). 14 The public response to these offences differed greatly from the response to Mr Labe's actions, which had been largely negative. While the prosecution described the offenders' actions as 'serious offences, potentially striking at the heart of national security', 15 others reserved their condemnation for the Australian government's complicity in 'illegal extrajudicial killings or assassinations ', 16 or for the harsh laws under which the offenders were charged, which were seen to disproportionately penalise dissent. 17 The decision to prosecute the 'peace pilgrims' was characterised as 'uncompromising', 18 and the offenders provided the court with 86 letters of support from prominent individuals, organisations and members of the public asking for clemency.
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As with Mr Labe's case, the trial of the 'peace pilgrims' raised the question of what effect (if any) offenders' political motivations should have on their sentences. Does it matter that the offenders committed a national security offence due to concerns about the military alliance between Australia and the United States, or should the sentencing judge disregard that motivation and focus solely on their actions? If their political motivations should be considered mitigating, as suggested by those individuals and organisations that sought clemency, should Mr Labe's motivations also mitigate his offence? If not, why not? Is there some key feature that differentiates these two cases?
These types of questions have received surprisingly little academic or judicial attention in Australia to date. To a large extent, this is likely to be due to the fact that politically motivated offenders in Australia have traditionally committed relatively minor offences, and so have been sentenced in Magistrates' Courts, where the sentencing decisions have not been reported or commented upon.
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This does not, however, mean that the issue is unimportant. While the sanctions available to magistrates may be limited, they can still seriously affect the liberty, property and reputation of affected individuals, making it crucial that sentencing decisions are grounded in properly reasoned guiding principles.
This article examines the general relevance of political motivations to sentencing. It starts by considering two preliminary issues: how motive is ordinarily relevant to sentencing (Part II), and when should an offence be considered 'politically motivated' (Part III). It then outlines two divergent approaches that have been taken to sentencing politically motivated offenders in the case law (Part IV), and identifies the various factors that appear to influence the approach that is taken to this complex issue (Part V). It concludes by briefly sketching out some principles that could guide judges when determining whether an offender's political motivations should mitigate his or her sentence, drawing on a combination of political philosophy and Australian constitutional law (Part VI). 16 It is important to note that this article is concerned with the general principles that apply when sentencing people who commit ordinary criminal offences with a political motivation. It does not examine the sentencing of offenders who are convicted of offences which are specifically targeted at political acts, such as the terrorist offences contained in pt 5.3 of the Criminal Code Act 1995 (Cth) sch 1 ('Criminal Code'). 21 It also does not address cases in which the offender's specific type of political motivation is included in sentencing legislation, such as cases in which the relevant offence was motivated by hatred against a group of people to which the victim belonged.
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II THE ROLE OF MOTIVE IN SENTENCING
It is often stated that motive is irrelevant to criminal liability, 23 and this is largely true. While there are a few offences which explicitly require proof of the accused's motivations, the vast bulk of offences only require proof of the accused's intentions. 24 Consequently, when a jury decides, for example, whether to convict an alleged killer of murder, they do not need to decide whether the killing was committed out of 'jealousy, fear, hatred, desire for money, perverted lust … compassion or love'. 25 It is sufficient if they are satisfied that the killer intended to kill the victim.
This does not mean that motive is entirely irrelevant to the criminal justice process: it may influence the course of the police investigation; it may affect charging decisions; and it may be relevant to disproving any defences that are open on the evidence. 26 Of key importance in the current context, motive may also play a role in the sentencing process. An offender's motives will often be relevant to determining his or her culpability (and thus the punishment that is considered just in the circumstances), to identifying which sentencing objectives 21 These offences are targeted at threats or actions made 'with the intention of advancing a political, religious or ideological cause': Criminal Code s 100.1 (definition of 'terrorist act') (emphasis added are of primary importance in the case (for example, deterrence or rehabilitation), and to deciding upon an appropriate sanction.
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In this regard, sentencing legislation often sets out certain aggravating and mitigating motives which a sentencer must take into account. For example, the Crimes (Sentencing Procedure) Act 1999 (NSW) states that an offence is aggravated if the offender was 'motivated by hatred for or prejudice against a group of people to which the offender believed the victim belonged (such as people of a particular religion, racial or ethnic origin, language, sexual orientation or age, or having a particular disability)'. 28 By contrast, an offence is mitigated if it was motivated by the fear that another person would be harmed if the offence was not committed. 29 Even where a particular motive is not legislatively specified as being aggravating or mitigating, it will often be relevant when determining an offender's sentence. For example, it is commonly accepted that '[a] crime committed out of need warrants a lesser sentence than one committed out of greed'.
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While it may seem obvious that some instances of an offence (such as killing a person for financial gain) deserve a harsher sanction than others (such as killing a person for compassionate reasons), it is important to be clear about why this is the case. It is because an offender's motivations may be relevant to one (or more) of the five main objectives that sentencing systems seek to achieve: community protection, rehabilitation, deterrence, just punishment and denunciation. 31 For example, a financially motivated offender is likely to be seen to pose a greater threat to the community than an offender who acted out of compassion, to have less prospects for rehabilitation, and to be in more need of deterrence. A financially motivated offence is also likely to be considered more reprehensible than a compassion motivated offence, requiring harsher punishment and stronger denunciation. Each of these factors points towards the imposition of a more severe sentence.
What is not clear is how a sentencer is supposed to judge the reprehensibility of various motives. Although it seems obvious that a motive of greed is more reprehensible than one of compassion, why is that the case? This is a largely un-theorised area of law. There is no authority that specifies a hierarchy of motivations, or which explains how motives should be measured. Instead, sentencing judges tend to simply assume that some motives are 'worse' than others. In doing so, they may be implicitly relying on key societal values, such as tolerance, respect and equality, with offences which demonstrate a greater This failure to explicitly explain the way in which motives should be assessed will not usually pose a problem for sentencing judges, as there will frequently be widespread agreement amongst participants in the criminal justice process and the broader community about the relative reprehensibility of various motivations. For example, there is likely to be a general consensus that crimes committed out of greed are more reprehensible than crimes committed out of need. Even where there is no such consensus, it will rarely be necessary for a sentencing judge to draw fine-grained distinctions between motivations. For example, while it may not be clear whether a crime motivated by revenge is more or less reprehensible than a crime motivated by greed, this is unlikely to matter: it is difficult to conceive of a case where the distinction would have a significant impact on the sentence imposed.
However, in some cases the courts' failure to spell out the process for assessing motives may assume much greater significance. One example -and the focus of the remainder of this article -is offences committed for political reasons.
III WHAT IS A 'POLITICALLY MOTIVATED OFFENCE'?
The notion of a 'politically motivated offence' is not formally defined anywhere in Australian sentencing jurisprudence. There is no Act which specifies when a crime should be considered 'politically motivated', nor is there case law which directly addresses this issue. However, the question of which crimes should be considered 'political' has received considerable judicial attention in the context of refugee law, due to the fact that the Convention Relating to the Status of Refugees ('Refugee Convention') does not protect people who have committed serious 'nonpolitical' crimes. 34 While decisions in this area are not binding in the sentencing context, they provide a useful guide for determining when an offence should be considered to be politically motivated. The question of which crimes should be considered 'political' has also received considerable attention in the context of extradition laws, which frequently contain a 'political offence' exception. However, due to the complexity of the laws in this area, and their limited relevance to the arguments presented below, they will not be discussed in this article.
In Minister for Immigration and Multicultural Affairs v Singh ('Singh'), 35 the leading High Court case on this issue, Kirby J noted the grave difficulties in differentiating between political and non-political crimes. He suggested that:
The difficulties of definition derive, in part, from the absence of any settled international consensus about the expression ['serious non-political crime'] and the changing views of national courts and tribunals about its meaning. The content of the expression depends on an almost infinite variety of factors. It has been influenced by the changing nature of crimes, of weapons, of the transport of criminals and of the global political order, and the increased vulnerability of modern societies to violent forms of political expression.
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Despite these definitional difficulties, it is generally accepted that the notion of a 'political crime' is not confined to 'pure' political offences, such as treason or sedition. Any crime can potentially be considered 'political'. 37 In determining whether a particular crime deserves this moniker, a primary consideration is whether the action had a political purpose.
38 While the House of Lords has framed this issue in terms of whether the action was committed 'with the object of overthrowing or subverting or changing the government of a state or inducing it to change its policy', 39 in Singh Gaudron J noted that in some countries 'power and political influence are exercised by bodies and organisations that are not organs of government'. 40 In her Honour's view, the notion of a 'political' offence should thus not be limited to actions directed at the government. An offence should be considered political 'if a significant purpose of the act or acts involved is to alter the practices or policies of those who exercise power or political influence'.
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In the refugee law context, for an offence to be considered 'political' it does not need to have been solely motivated by a political purpose: it is sufficient if that purpose was a significant motivating factor. 42 However, the fact that a crime was purportedly committed for a political purpose does not necessarily mean that it was a 'political' crime. For a crime to be classified as 'political', there must also have been a 'sufficiently close and direct link between the crime and the alleged political purpose'. 43 In determining whether there was a sufficient link, a court may take into account various factors, including:
35 (2002) Where the criminal action is seen to be excessive and disproportionate to the political objective pursued, the court may infer that it was not really committed for a political purpose, and so should be classified as a 'non-political crime'. 45 For example, the court may conclude that the act was really committed for personal vengeance, rather than in pursuit of a political objective.
There is also a strand of refugee law which suggests that crimes should not be considered 'political' if they are particularly 'atrocious'. 46 This includes 'terrorist' offences, 47 as well as crimes committed by 'unacceptable means'. 48 These cases will generally fail to meet the connection requirement outlined above (and thus be considered 'non-political'), as the crimes committed are likely to be considered disproportionate to the political objectives pursued. However, it seems theoretically possible for an 'atrocious' act to be closely and directly linked to a political objective. 49 Courts appear to have held that in such circumstances, the criminal acts should nevertheless be classified as 'non-political' because they are so 'beyond the pale … that they will not be condoned, as they could appear to be if one country were obliged to offer sanctuary to the perpetrator'.
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This limitation on what is considered to be a 'political' crime has been directly influenced by the context in which the term has been defined. Courts have been concerned to ensure that countries remain entitled to exclude people convicted of particularly grave offences, both to ensure public safety and to prevent the protective objectives of the Refugee Convention from being undermined by popular and political resentment. 51 The only way to achieve this objective is by defining 'atrocious' crimes as 'non-political' (thereby taking them outside the scope of the Refugee Convention), even if they were clearly politically motivated. There is no similar reason for reading down the definition of 'political' in the sentencing context, and so this article departs from refugee law jurisprudence in this regard. It considers any crime, no matter how atrocious, to potentially be 'politically motivated'. However, this article otherwise follows the lead of refugee law jurisprudence on this issue, and considers a crime to have been 'politically motivated' if: (1) a significant purpose of the act was to alter the practices or policies of those who exercise power or political influence; and (2) there was a sufficiently close and direct link between the crime and the political purpose.
Under this approach, it is clear that the offences committed by the 'Pine Gap peace pilgrims' were politically motivated. Their purpose was to change government policy concerning the Pine Gap military base, and their actions were closely and directly linked to this purpose. Similarly, had Mr Labe been seeking to influence the same-sex marriage debate, his assault of Mr Abbott would have clearly been politically motivated. What is less clear is whether Mr Labe's actions should be considered politically motivated, given they were seemingly committed due to his personal hatred of Mr Abbott, rather than being guided by the pursuit of a specific political purpose.
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While it could be argued that Mr Labe's lack of a specific political agenda means that this was not a politically motivated offence, this argument ignores two key factors: that Mr Abbott is a politician, and that he was assaulted because of a difference of political opinion. This was not a case of a random attack on a person who simply happened to be a politician. Mr Labe specifically targeted Mr Abbott because he was an 'ideological opponent'. 53 In assaulting Mr Abbott, Mr Labe was clearly and directly communicating his opposition to the actions Mr Abbott had taken whilst in government, as indicated by his parting words to Mr Abbott: 'you deserve everything you f***ing get for the things you've done'.
54 Implicit within this communication is an attempt to persuade Mr Abbott, or others with political influence, to act differently in the future. Consequently, even though Mr Labe's actions were not motivated by an explicit political objective, they should nonetheless be considered to have been politically motivated.
IV TWO APPROACHES TO SENTENCING POLITICALLY MOTIVATED OFFENDERS
Politically motivated offences defy easy categorisation, as can be seen by comparing the cases of Mr Labe and the 'Pine Gap peace pilgrims'. Not only can it be difficult to determine where politically motivated offences lie on a scale of 52 It is often difficult to know an offender's 'true' motivations, and Mr Labe's motives were the source of some contestation. For the purposes of this article, it will be assumed that Mr Labe's actions were motivated by his personal hatred of Mr Abbott, as that was his avowed reason for acting in the way he did, and the basis on which he was ultimately sentenced (see below). reprehensibility (for example, would Mr Labe's assault have been more or less reprehensible if committed in support of same-sex marriage rather than due to his general disapproval of Mr Abbott's political views?), it can be difficult to know in which direction the fact that an offence is politically motivated pulls (is it mitigating, aggravating or neutral?).
This difficulty is reflected in the few reported court cases in which the issue of political motivation has been raised. These cases have not clearly set out any general principles to be applied when sentencing politically motivated offenders, with judges seemingly approaching the issue on an ad hoc basis. However, two divergent approaches can be discerned from the judgments in the area: a sympathetic approach, in which political motivations are considered to be mitigating; and an unsympathetic approach, in which politically motivated offences are seen to require strongly denunciatory and deterrent sentences. Examples of each these approaches are provided below. 55 It is important to note that not all cases involving politically motivated offenders fit neatly within one of these categories. The cases are multifaceted, and judgments sometimes evince traces of both approaches. It is also often difficult to know precisely what effect an offender's political motivations has had on the sentencing determination, due to the multiplicity of factors involved in such cases and the process of 'instinctive synthesis' applied by sentencing judges. 56 However, the dichotomy between sympathetic and unsympathetic approaches provides a useful device for drawing out the key themes that arise in the cases, and provides a basis for exploring (in Part V) the factors that appear to influence sentencing determinations.
A The Sympathetic Approach
As noted above, there are some cases in which judges have taken a sympathetic approach to sentencing politically motivated offenders, displaying a certain level of respect for their conscientious and principled behaviour. While it is acknowledged that they have broken the law, and are thus deserving of some punishment, 57 their actions are not considered to be as wrongful, or to carry the same stigma, as the actions of people who violate the law for less altruistic reasons. Where this 55 This section does not provide a comprehensive overview of all sentencing cases which address the issue of political motivations: it discusses a representative sample of those cases. The selected cases have been chosen as they provide useful illustrations of the divergent approaches that have been taken to sentencing politically motivated offenders, and include a cross-section of the key factors raised in the case (which are discussed in Part V). There is no 'leading case' in the area. 56 Under the process of 'instinctive synthesis', judges do not quantify the individual factors leading to their determination. Instead, they weigh all the competing factors and arrive at one final sentence. This approach has been endorsed by the 
O'Shanassy v Taylor
In O'Shanassy v Taylor, 58 the offender (Mr O'Shanassy) was part of a campaign which sought to increase the availability of affordable housing in Canberra. He was convicted of trespassing on Commonwealth property, and refusing to leave Commonwealth premises when directed to do so by a constable. 59 In considering the appropriate sentence to impose, Blackburn CJ noted that the offences had been 'deliberately performed because of a conscientious concern to bring home to the government that action should be taken to provide … "low-cost accommodation"'. 60 He accepted that Mr O'Shanassy and the other campaigners were 'genuinely moved by a deeply felt dissatisfaction, not only with the immediate target of their activities -the accommodation problem in Canberra -but with the state of society generally'.
61
Blackburn CJ commented that Mr O'Shanassy, and many like him, 'share the attitude that the breaking of a law is a legitimate political activity when it serves the purpose of displaying the injustice of that law, or of the condition of society generally'. 62 Although he said that he did not share this view, he acknowledged that it has 'some intellectual respectability'. 63 He considered there to be a distinction between conscientious and unconscientious law-breakers, and held that an offender's conscience may be a mitigating factor.
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R v Moylan
A similar conclusion was drawn in R v Moylan. 65 In that case, the offender (Mr Moylan) was part of an anti-coal mining protest group called Front Line Action on Coal. The group was opposed to the Maules Creek coal mining development in New South Wales, which was being funded by Whitehaven Coal Ltd ('Whitehaven'). 66 As part of the group's protest activities, Mr Moylan disseminated a false media release stating that the ANZ bank had withdrawn its $1.2 billion loan facility to Whitehaven. 67 In sentencing Mr Moylan, Davies J noted that ordinarily, people commit the charged offence for the purposes of their own financial gain. 70 However, in the present case the benefit the offender wished to achieve was 'publicity for his cause, to oppose the mine project and, perhaps a hope that by that publicity, that decisions would be made by the ANZ and others that might help to achieve the Offender's aims of stopping the project'. 71 This reduced the seriousness of the offence. While the damage caused by Mr Moylan's actions was considerable, its gravity was mitigated by the fact that those actions were committed 'in furtherance of his beliefs and principles'. 72 Davies J further noted that Mr Moylan was 'not a criminal in the classic sense of one who needs rehabilitation'. Reeves J also adopted a sympathetic attitude towards the offenders in the 'peace pilgrims' case. 74 While he noted that the Australian Parliament regards the offences committed as 'particularly serious ones', 75 he rejected the prosecution's submission that this instance of offending struck at the heart of national security, and that the offenders should be sentenced to imprisonment. Instead, he described the offending as being at the 'lowest end of the scale of breaches of s 9 of the Defence (Special Undertakings) Act', 76 and imposed fines ranging from $1250 to $5000.
Various factors influenced Reeves J's conclusion in this regard: the fact that the offenders had caused no property damage to the Pine Gap facility or its perimeter fence; that they had done nothing to threaten the security of the facility or adversely affect its operations; that they did not resist arrest; and that they cooperated fully with the police. 77 Of particular relevance to the current discussion, he also seems to have been influenced by the fact that they were 'conscientious protesters '. 78 This can be seen in his reference (with apparent approval) to the following passage from R v Jones, 79 in which Lord Hoffmann suggests that courts should exercise restraint when sentencing offenders who act with conscientious motives: My Lords, civil disobedience on conscientious grounds has a long and honourable history in this country. People who break the law to affirm their belief in the injustice of a law or government action are sometimes vindicated by history. The suffragettes are an example which comes immediately to mind. It is the mark of a civilised community that it can accommodate protests and demonstrations of this kind. But there are conventions which are generally accepted by the lawbreakers on one side and the law-enforcers on the other. The protesters behave with a sense of proportion and do not cause excessive damage or inconvenience. And they vouch the sincerity of their beliefs by accepting the penalties imposed by the law. The police and prosecutors, on the other hand, behave with restraint and the magistrates impose sentences which take the conscientious motives of the protesters into account. 80 Reeves J accepted that the offenders in this case showed a 'sense of proportion', and did not 'cause excessive damage or inconvenience'. 81 While that did not justify the offenders deliberately breaking the law (they needed to 'vouch the sincerity of their beliefs by accepting the penalties imposed by the law'), 82 Reeves J showed restraint in the penalties he imposed. 
Neal v The Queen
The clearest demonstration of sympathy for an offender's political motivations can be found in Murphy J's dissenting judgment in Neal v The Queen. 84 That case involved an Aboriginal offender (Mr Neal) who lived at the Yarrabah Aboriginal Community reserve in Northern Queensland. He became involved in an altercation with the manager of the local store at the reserve (Mr Collins) about management of the reserve and government policy. This culminated in Mr Neal telling Mr Collins that all whites should get off the reserve, and spitting at him. 85 He was convicted of unlawful entry onto Mr Collins property, and of assaulting him (by spitting). The stipendiary magistrate who heard the case considered Mr Neal to be an 'aggressive agitator', and sentenced him to two months' imprisonment with hard labour for the assault. 86 This was later increased to six months' imprisonment by the Queensland Court of Criminal Appeal: a decision which was subsequently appealed to the High Court. In a split decision, the High Court reinstated the magistrate's sentence. 87 While Mr Neal's political motivations did not feature strongly in the judgments of Gibbs CJ, Wilson or Brennan JJ, they were central to Murphy J's dissenting view that the magistrate's sentence was excessive in the circumstances. 88 In reaching this decision, Murphy J noted that the magistrate's perception that Mr Neal was an 'agitator' clearly contributed to the severe penalty that was imposed. 89 Murphy J considered this approach to be wrong, taking a much more positive view of the role 'agitators' play in society:
Many of the great religious and political figures of history have been agitators, and human progress owes much to the efforts of these and the many who are unknown. As Wilde aptly pointed out in The Soul of Man under Socialism, 'Agitators are a set of interfering, meddling people, who come down to some perfectly contented class of the community and sow the seeds of discontent amongst them. That is the reason why agitators are so absolutely necessary. Without them, in our incomplete state, there would be no advance towards civilisation.' 90 Murphy J highlighted the fact that this was 'a race relations case, intimately related to the politics of Aboriginal communities and the system under which Aboriginals live in the communities'. 91 He pointed out that 'Aborigines have a right to participate in and direct their own policies', and that people 'frustrated by powerlessness through the exercise of racist policies and practices … feel their grievances deeply and sometimes express them in the only way possible -by protest or violence'. 92 He held that the circumstances surrounding Mr Neal's case were highly mitigating, and that an appropriate sentence was a $130 fine (one week's wages).
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B The Unsympathetic Approach
In other cases, judges have displayed a far less sympathetic attitude towards politically motivated offenders. They have viewed such offenders as self-serving individuals who deliberately intend to undermine legitimate laws that society has created, in pursuit of their own idea of justice. Their culpability for such actions has not been considered to be diminished by their political motivations, and may in fact be enhanced. In addition, given the potentially broad-reaching consequences of their actions, these offenders have often been seen to be more dangerous and harmful to the community than 'common criminals', who act in the selfish pursuit of motives such as personal wealth or vengeance. Consequently, judges who have taken this approach have frequently focused on the importance of deterrence and denunciation as sentencing considerations. Four illustrations of this approach are provided below.
R v Sari
In R v Sari, 94 Mr Sari was convicted of committing a number of offences (including aggravated burglary, criminal damage, riot and assault) while protesting at the Group of 20 ('G20') economic summit which was held in Melbourne in 2006. 95 The charges related to four separate incidents in which Mr Sari was involved:
(i) a group of protesters unlawfully entered the Defence Force Recruiting
Office, where they graffitied walls, overturned chairs and tables, and removed posters and displays;
(ii) a group of protesters assaulted two traffic event controllers who were erecting barriers at locations specified by the police, and damaged their car;
(iii) a group of protesters confronted police at a water-filled barricade, spat at them, and hurled glass bottles and objects at them; and (iv) a group of protesters damaged a police van, stole a police logbook from the van, and threw glass bottles and rocks at police officers.
The Court described these offences as 'very serious', and stated that their seriousness was 'not reduced by the fact that [the] protestors were expressing dissent and loudly voicing strongly held views'. 97 In fact, the Court questioned the sincerity of Mr Sari's political motivations, noting that '[t]errifying innocent people who are simply performing the duties of their employment seems impossible to reconcile with a commitment to fighting injustice'. 98 The Court differentiated the case from a typical case of affray or riot, which involves violence between individuals or opposing groups of civilians. 99 It held that this case was 'worse', due to the infliction of 'gratuitous, repetitive and public violence … against individuals who had actual or perceived authority'. . These comments raise doubts about whether Mr Sari should be categorised as a 'politically motivated offender': see Part V below. The case is included in this Part because it is at least arguable that Mr Sari should be categorised in this way: his actions were aimed at expressing disapproval of the government's decision to host the G20 summit in Melbourne; and they were committed in a time, place and manner directly connected with that summit. Moreover, the case provides a useful basis for the analysis presented below. 99 Ibid [18] . 100 Ibid.
Deacon v Tudor-Stack
A similarly unsympathetic approach was taken by the magistrate and the Northern Territory Supreme Court in Deacon v Tudor-Stack, 101 despite the fact that the circumstances of offending were very different. In that case, the offender (Mr Deacon) was part of a group of protesters who went to Parliament House in the Northern Territory to observe the debate about new laws concerning 'drug houses'. During the debate members of the group entered the Assembly Chamber carrying placards and calling out. Some of the protesters climbed onto tables and chairs, while they continued shouting and waving placards. The Assembly was suspended, and security officers escorted the protesters out.
102 Mr Deacon pleaded guilty to intentionally disturbing the Legislative Assembly.
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In sentencing Mr Deacon, the magistrate emphasised the fundamental importance of Parliament and the courts to our system of government. He stated that 'any physical attack or physical taking over of parliament or the courts strikes … at the very foundation of our whole system of government. It is an offence of the most serious character'. 104 Given the potential of this offence to 'strike at the heart of the system', the magistrate held that it was essential that general deterrence play a central role in the sentence. To do otherwise would 'encourage others to attack parliament or the courts [with] impunity. That cannot be encouraged or allowed'.
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On appeal, the Supreme Court found that the magistrate had paid insufficient attention to the offender's minimal involvement in the protest group's activities, 106 and had imposed a manifestly excessive sentence. 107 However, it confirmed the importance of denouncing behaviour of this type, which it considered particularly grave:
People cannot flaunt the law with impunity and express their rights of free speech in a manner which is in breach of the law. The video of the incident shows what appears to be a blatant and intrusive disruption of Parliament which is against the law. That is a matter which must be taken seriously. 
R v Labe
When sentencing Mr Labe for assaulting Mr Abbott, Magistrate Daly also held that general deterrence and denunciation should be prime considerations.
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Of particular importance to Magistrate Daly was the fact that the offence was committed in a public place, against a politician. He noted that such conduct:
has the potential to create fear in situations where there ought to be none. It calls for a firm and deterrent sentence. Whatever the stripe of the politician, whatever the political sympathies of the assailant, intentionally causing an ideological opponent harm is not how such differences are to be addressed in our society. We're extraordinarily lucky to live in a peaceful open society. That people can easily approach their parliamentary representatives is a wholly desirable aspect of our society. And as submitted by the prosecutor, I accept that Commonwealth public officials, including parliamentarians, must be free to undertake their work without fear of being assaulted. 110 Consequently, despite noting that only minor physical harm had been caused in this case, Magistrate Daly considered the offence to be of 'considerable seriousness'.
111 He held that the sentence he imposed needed to make it clear to those with similar impulses that to indulge those impulses would attract a deterrent sentence, and he sentenced Mr Labe to six months' imprisonment (with a two-month non-parole period).
The Dixon-Jenkins Cases
General deterrence was also emphasised in two cases involving John DixonJenkins, an anti-nuclear campaigner who committed multiple criminal acts in the hope of furthering the anti-nuclear cause. 112 In the first case, Mr DixonJenkins wrote a number of letters to schools, public authorities and businesses in Victoria, threatening to carry out certain violent actions (for example, bombings) unless they engaged in anti-nuclear activities. He also placed imitation bombs at various locations. 113 He was convicted of 20 counts of threatening to damage property, seven counts of threatening to injure people, and two counts of having caused a public nuisance. He was sentenced to an effective sentence of six years' imprisonment, with a non-parole period of four years.
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At his sentencing appeal, Starke J noted that Mr Dixon-Jenkins had acted on the basis of his 'strong moral views'. 115 However, he did not accept that this fact was There are large groups in present-day society of sincere, earnest but wrongheaded people who, because their convictions are so strong, or because they pretend their convictions are so strong, will stop at nothing in order to impose those views on the community, and this, in my opinion, just like hijacking, is calculated to become contagious, and if at the first step the courts do not show that such conduct, however well intended, will not be tolerated in this community, then it is unlikely that such behaviour will be stopped in its tracks. 116 In light of this perceived risk, Starke J held that the principle of general deterrence was of fundamental importance, and should have an 'overriding effect' on Mr Dixon-Jenkins' sentence.
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In the second case, Mr Dixon-Jenkins (whilst in prison for the abovementioned offences) took a number of prison-workers and prisoners hostage. 118 In order to secure the release of the hostages, he demanded that 'wide public notice must be given to a solution offered to the threat of nuclear destruction, and other problems facing human society, by the unified theory of existence'. 119 He pleaded guilty to seven counts of kidnapping and seven counts of false imprisonment.
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Once again, the court emphasised the importance of general deterrence in the circumstances, upholding the sentencing judge's 'heavy' sentence of 12 years' imprisonment (with a 10 year non-parole period).
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V FACTORS THAT INFLUENCE THE SENTENCING APPROACH
It can be seen from the analysis presented above that two distinct approaches have been taken to sentencing politically motivated offenders. In some cases, judges have shown sympathy for the fact that they have conscientiously stood up for their beliefs, and have found that they should not be punished as harshly as 'common criminals'. Their political motivations have been held to lessen their culpability, and to reduce the need to focus on denunciation and rehabilitation as sentencing considerations. By contrast, in other cases sentencing judges have viewed politically motivated offenders less sympathetically, characterising their actions as grave and potentially contagious, and requiring strongly deterrent and denunciatory sanctions. An examination of the higher court cases which have addressed the issue of political motivation, such as those outlined above, 122 reveals four key factors which appear to influence the approach which is taken. The most significant factor seems to be the gravity of the offence. Those cases in which a sympathetic approach has been adopted have tended to involve relatively minor offences, such as spitting 123 or trespassing. 124 By contrast, a less sympathetic approach has generally been taken when more serious offences have been committed, such as those which pose a threat to life. 125 It should be noted, however, that there are exceptions in both directions. For example, Mr Deacon's political motivations were treated unsympathetically, despite the relatively minor placarding offence he committed; 126 and Mr Moylan's political motivations were considered mitigating despite the significant financial damage he caused. 127 The mitigating approach taken in Mr Moylan's case can perhaps be explained by a second (related) factor: the use or threat of violence. It seems that judges are prepared to take a sympathetic approach to serious crimes that are committed for political reasons, so long as no violence is involved. This can also be seen in the Pine Gap 'peace pilgrims' case. 128 While the prosecution argued that the offences struck at the heart of national security and were very serious, the peaceful nature of the offenders' actions led Reeves J to nevertheless impose a lenient sentence. However, judicial willingness to take a positive view of political motivations seems to evaporate when offenders use or threaten violence in pursuit of their goals, such as in the cases involving Mr Sari and Mr Labe. 129 The use of violence is seen to require strong denunciation, and the imposition of a deterrent sentence, despite any political motivations.
A third factor that can influence a judge's approach is the target of the offender's actions. Little sympathy has been shown for offences which have directly targeted Parliament, politicians or the courts, even if the offender's actions seem relatively trivial on the surface (such as Mr Deacon's non-violent placarding offence). 130 This is due to the fact that Parliament and the courts are institutions which are considered to be 'fundamental to our whole system [of government]', and are thus deserving of 'the most serious protection'. 131 An unsympathetic attitude has also been displayed towards offenders who have targeted premises which are not directly related to the object of the protest, with judges inferring from that fact that they were 'looking for trouble' rather than being engaged in genuine protest.
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This was made clear in R v Sari, in which Lasry AJA commented that where damage is inflicted on property which is 'in no way connected with the target of the demonstration, the legitimacy of the participation of the particular individuals in such dissent is destroyed and significant harm is done to the credibility of the broader protest '. 133 This is related to a fourth relevant factor: the perceived sincerity of the offender's beliefs. Where judges have adopted a sympathetic approach, they have tended to highlight the offenders' sincerity. For example, in O'Shanassy v Taylor, 134 Blackburn CJ accepted that Mr O'Shanassy was 'genuinely moved by a deeply felt dissatisfaction' with the accommodation problem in Canberra, as well as with the state of society in general. 135 He explicitly took into account Mr O'Shanassy's sincerity in determining an appropriate sentence. 136 Similarly, in the 'peace pilgrims' case Reeves J took into account the fact that the offenders held their beliefs 'sincerely and strongly', 137 and were motivated by 'genuine and deep concerns' about the use of the Pine Gap facility.
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By contrast, judges who have adopted a less sympathetic approach have frequently queried the sincerity of the offenders' beliefs. This can be seen most clearly in R v Sari, 139 in which the sentencing judge considered Mr Sari's violent behaviour to be 'impossible to reconcile' with his purported 'commitment to fighting injustice'. . In neither of the Dixon-Jenkins v The Queen cases, nor in R v Sari, did the courts firmly conclude that the offences were not politically motivated: they merely expressed concern about the offenders' sincerity. Where it is clear that an offence was not significantly motivated by a political purpose, the offender should not be considered to be a 'politically motivated offender', and their purported political motivations disregarded: see Part III above.
factor. For example, in Neal v The Queen 142 Murphy J clearly had sympathy for the offender's cause, as seen in his comment that 'Aborigines have a right to participate in and direct their own policies', and his view that people like Mr Neal, who are frustrated by racism, 'feel their grievances deeply and sometimes express them in the only way possible -by protest or violence'. 143 However, it is difficult to discern any clear pattern in this regard. This is likely due to a judicial reluctance to explicitly express support or disapproval for a particular political cause, given the need for perceived objectivity in the judicial role. While it may be possible to infer approval or disapprobation for an offender's cause from a judgment or sentence, this generally cannot be done with any certainty.
VI TOWARDS A PRINCIPLED APPROACH TO SENTENCING POLITICALLY MOTIVATED OFFENDERS
The discussion above has outlined two divergent approaches to sentencing politically motivated offenders (sympathetic and unsympathetic), and has identified four key factors which seem to influence the sentencing determination (gravity of the offence; use of violence; target of actions; sincerity of offenders' beliefs). Unfortunately, the cases do not explicitly reveal why these factors are relevant. No attempt has been made to clearly explain the principles (if any) which underlie the courts' approach to this issue. This final Part of the article starts to address that gap, by sketching out some key principles that could guide judges when determining whether an offender's political motivations are mitigating.
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The passage from R v Jones 145 quoted above provides a useful starting point for this brief sketch. In that passage, Lord Hoffmann notes that there have been occasions in which people who broke the law 'to affirm their belief in the injustice of a law or government action' were vindicated by history. 146 He goes on to suggest, however, that there are 'conventions' which should govern the behaviour of the individuals involved: offenders should behave proportionately and accept the penalties imposed on them; police and prosecutors should exercise restraint; and magistrates should take the offenders' conscientious motives into account in sentencing. This passage resonates strongly with a deep philosophical literature on political protest which was developed in the 1960s and '70s. 148 According to that literature, criminal actions which are committed in order to engage people in a discussion about the moral merits of a political cause, with a view to prompting wellconsidered lasting political change, should be considered admirable rather than deserving of moral opprobrium. This is because such actions are seen to serve a vital social function. 149 For example, Rawls suggests that offences of this nature serve to 'inhibit departures from justice and to correct them when they occur' and considers them to be 'one of the stabilizing devices of a constitutional system'; 150 and Markovits posits that such offences serve to undermine political complacency, by focusing attention on issues that may never have been meaningfully discussed, or by forcing the reconsideration of policies which have been obstructed by institutional stasis or powerful privileged interests. 151 Consequently, these theorists argue (and this article contends) that where an offender commits such actions, the court should take that fact into account and reduce any legal sanctions that are imposed.
It is important to note that under this account, not all acts of dissent are considered commendable. It is only appropriately constrained criminal actions that are deserving of a lesser penalty. While there are various theories about precisely which criminal actions fall within this category, most accounts incorporate two key requirements: the relevant offence must have been communicative, and it must have been committed in the pursuit of justice. It is useful to consider each of these requirements in turn, as they can help provide judges with a principled basis for approaching the complex task of sentencing politically motivated offenders.
A Communication
For an offence to be viewed positively, and the offender's sentence mitigated, the offender must have been seeking to communicate his or her sincere disapproval of a law, policy or practice to policymakers, victims of the law, other dissenters or the community. 152 While in some cases the offender will simply be seeking to express his or her condemnation of the law, policy or practice, in most cases he or she will also be seeking to change it, or to prevent similar laws, practices or policies being implemented in the future. It is not necessary that he or she have a specific goal in mind. It is sufficient if the offender sought to communicate his or her serious and sincere disapproval.
It is important to emphasise that the goal of the politically motivated offender should not simply be to effect change. He or she must be trying to persuade policymakers of the reasons for doing so: this is a communicative endeavour. This restricts the types of action that should be considered mitigating. For example, political objectives pursued through coercive means, such as the use of force or intimidatory actions, should not be included, as noted by Brownlee:
As a strategy, coercion is likely to turn policymakers against a dissenter's position. Therefore, presumably, to have the lasting effect upon policymakers' opinions and values that she desires, a dissenter must aim, not to force policymakers to adopt her views, but rationally to persuade them of the flaws in the law or policy she opposes. In short, to be sincere and serious in her aim to bring about a lasting change in governmental policies, she must recognise the importance of engaging policymakers in a moral dialogue.
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The Australian Constitution provides support for considering acts of political communication to be mitigating, but for restricting the mitigating effect to noncoercive actions. As is well-known, the Constitution establishes (and guarantees) Australia's character as a representative democracy by virtue of requiring the two Houses of Parliament to be 'directly chosen by the people', 154 purposes, including to protect people's reputation, 160 to allow for the supervision of sexual offenders, 161 and to stop parolees from committing offences. 162 Of relevance to the current context, it has been held that while the freedom which 'the people' should have to communicate on political matters should not be restricted merely to prevent insult or offence, Parliament can override the freedom in order to prevent violence in public places: 163 That is an end the fulfilment of which is entirely compatible with the maintenance of the constitutionally prescribed system of representative and responsible government and the procedure prescribed by s 128 for submitting a proposed amendment of the Constitution to the informed decision of the people. 164 In holding that it is not permissible to impose restrictions even on communications which give serious offence, Hayne J emphasised the fact that political discourse is frequently passionate and emotional: 'It is not, and cannot be, free from insult and invective.' 165 Consequen tly, it is not possible to eliminate offensive communications without 'radically altering the way in which political debate and discourse is and must be continued if "the people" referred to in ss 7 and 24 of the Constitution are to play their proper part in the constitutionally prescribed system of government'. 166 However, the situation differs where violence is the likely result of the communication. As society also depends upon the prevention of violence, restrictions aimed at this purpose are directed to a legitimate end. 167 While sentencing judges are operating in a different context, these constitutional cases -along with the philosophical literature on political protest -can provide them with useful guidance. When read together, they strongly indicate that an offence should generally 168 be mitigated where the offender was genuinely seeking to communicate his or her disapproval of a law, policy or practice. While a broad interpretation should be given to the types of acts that can be considered communicative (including acts that give serious offence), a line should be drawn (as it currently is) at violent or intimidatory actions.
B Justice
The second requirement for an offence to be mitigated is that it must have been committed in pursuit of justice. Once again, this requirement finds support in both the philosophical literature and in Australian constitutional law. A clear explanation of the philosophical grounding can be found in Rawls's A Theory of Justice, in which he notes that in justifying acts of political dissent: one does not appeal to principles of personal morality or to religious doctrines, though these may coincide with and support one's claims; and it goes without saying that [they] cannot be grounded solely on group or self-interest. Instead one invokes the commonly shared conception of justice that underlies the political order. 169 It can be seen from this passage that Rawls is concerned to differentiate offences that are based on considerations of justice from offences which are committed for other reasons, such as religious ideology or self-interest. This flows from the view (outlined above) that such offences are justifiable because they serve to correct departures from justice when they occur, thereby helping to stabilise society. In order to do so, the offenders' actions must have been guided by a 'publicly recognized conception of justice', 170 rather than irrelevant considerations such as religious ideology or personal morality.
This raises the difficult question of when an offence should be considered to be one that is committed in pursuit of justice: what exactly does 'justice' mean in the current Australian context? As a society's shared conception of justice should underlie its constitution, 171 the Australian Constitution provides a good starting point for answering this question. This may seem odd in the Australian context, given that the Constitution 'does not express a ringing declaration of commitment to a vision of the shared values of the Australian people'. 172 It does not, for example, contain a bill of rights. 173 However, there is a growing body of jurisprudence and commentary which suggests that there are substantive values embedded within the Constitution.
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Of particular relevance in the current context is the case of Aid/Watch Inc v Federal Commissioner of Taxation. 175 In that case, the High Court held that the system of law established by the Constitution 'postulates for its operation … "agitation" for legislative and political changes', and that agitative actions can contribute to the 'public welfare'. 176 However, the Court did not hold that all agitative actions are of constitutional value. It is only forms of political advocacy that are not at odds with the system of representative and responsible government established by the Constitution that fit this description.
C Relevant Considerations
Under the approach sketched out above, an offender's political motivations should be considered mitigating if (i) the offender was seeking to communicate his or her sincere disapproval of a law, policy or practice; and (ii) the offence was committed in pursuit of justice. In addressing these questions, judges should be guided by the shared values contained within the Constitution, including the importance of having an inclusive democracy and allowing for robust political debate.
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While each of the factors identified in Part V of this article 183 will continue to be of relevance under this approach, their utility will differ. They will no longer simply be considerations that a judge takes into account in making a global sentencing determination. Instead, they will play a role in the judge's determination of whether the offender was genuinely seeking to communicate his or her disapproval of a law, policy or practice. For example, the sincerity of the offender's beliefs is likely to be relevant to the question of whether the offender was genuinely trying to undertake a communicative act; and offences which are particularly grave, or which involve the use of violence -especially violence directed towards elected Members of Parliament (such as Mr Labe's assault on Mr Abbott) -will not meet the 'communication' requirement.
In addition, the purpose of the offender's protest will also be a key consideration. In particular, sentencing judges will need to assess whether the protest was directed towards the pursuit of justice, as guided by the values contained in the Constitution rather than some other consideration. In this regard, it is important to emphasise that the values discussed above were provided for illustrative purposes only, and are not the only ones that can ground legitimate dissent. For example, it seems that protests aimed at ensuring Australia's freedom from unwarranted foreign involvement (such as the 'Pine Gap peace pilgrims' protest) will meet the 'justice' requirement, as it has been held that 'the polity which the Constitution established and maintains is an independent nation state with a federal system of government '. 184 While this approach can help guide judges to determine when an offender's political motivations should be considered mitigating, it says nothing about how a judge should sentence politically motivated offenders whose acts were not communicative, or which were not directed towards justice. Unfortunately, it is not possible to comprehensively address this issue within the scope of this article, 182 Arcioni and Stone, above n 174, 79. I acknowledge that it may initially be difficult for sentencing judges to be guided by the shared values contained within the Constitution, given that these values have not been fully spelt out by the High Court. However, I do not believe that this is an insurmountable problem. There is a growing body of constitutional law jurisprudence and commentary that sets out relevant values (as outlined above), and appeal courts are capable of drawing on this body of work to provide guidance to lower courts. Moreover, judges in states which have charters of human rights can also rely on the values established in those charters (see above n 173). as it raises complicated questions concerning deterrence, danger and risk. 185 It is possible, however, to make two preliminary points on this issue.
First, it should not be assumed that simply because an offender's political motivations are not mitigating, that they are aggravating. Not all offenders who fail to meet the requirements outlined above should be considered dangerous to society and sentenced harshly. That should be a decision that is based on the particular facts of the case. Secondly, in determining whether an offence does require the imposition of a strongly deterrent or denunciatory sentence, recourse may again be had to the values contained in the Constitution. Consideration should be given to whether the offender acted in a way which was antithetical to those values (in which case his or her political motivations are likely to be aggravating), or whether the protest related to a matter about which the Constitution is silent (in which case his or her political motivations may be neutral).
VII CONCLUSION
The analysis of sentencing law presented in this article has revealed two different approaches that have been taken to politically motivated offenders. In some cases, they have been viewed sympathetically, as conscientious individuals who have stood up for their beliefs, and who are deserving of a reduced sanction. In the broader literature on political offending, this is the perspective that is often taken of acts of civil disobedience committed by civil rights activists, such as the suffragettes, Martin Luther King and Gandhi. 186 While it may be thought that their acts need to be punished (due to being in breach of the law), the individuals behind those acts are often seen to deserve praise rather than condemnation.
In other cases, politically motivated offenders have been viewed less sympathetically: as self-serving individuals who deliberately intend to undermine legitimate laws that society has created, in pursuit of their own idea of justice. Given the potentially broad-reaching consequences of their actions, such offenders have often been considered to be more dangerous and harmful to the community than 'common criminals', who act in the selfish pursuit of motivations such as personal wealth or vengeance. Consequently, deterrence and denunciation tend to feature strongly when sentencing such offenders.
The article identified four factors which currently seem to influence the approach that is taken to political motivations: the gravity of the offence; the use of violence; the target of the offender's actions; and the sincerity of the offenders' beliefs. However, there is a lack of clarity in this area, and a need for guiding principles. The article concluded by sketching out an approach to mitigation that is based on a combination of philosophical literature and constitutional law. With its focus on communication and justice, this approach provides a principled basis for differentiating between offenders such as Mr Labe (whose violent actions would preclude his motivations from being mitigating) and the 'Pine Gap peace pilgrims' (whose non-violent actions, committed in pursuit of justice, should result in a lesser sanction).
